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IN THE UTAH COURT OF APPEALS 
BANK ONE, UTAH, N.A., 
Plaintiff and Appellant, 
v. 
UPPER VALLEY UTILITIES and 
WEST JORDAN CITY, 
Defendants and Appellee. 
Appellate Court No. 20000785-CA 
Priority 15 
BRIEF OF APPELLANT 
JURISDICTION AND NATURE OF PROCEEDINGS 
Jurisdiction is conferred upon the Utah Court of Appeals to hear this appeal by Utah 
Code Ann., § 78-2a-3(2)(j) (1953 as amended). 
This appeal is from an Order granting the Motion for Summary Judgment filed by 
Defendant/ Appellee West Jordan City and from the District Court's denial of the Motion for 
Reconsideration of Plaintiff/Appellant Bank One, Utah, N.A. (hereinafter "Bank One"). 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
Did the Third Judicial District Court err as a matter of law in ruling that Bank One's 
Notice of Claim, served on West Jordan City on March 22, 2000 pursuant to Utah Code 
Ann., § 63-30-13, was untimely in that Bank One's claim arose more than one year prior to 
said date? The Defendant's Motion for Summary Judgment was granted by the lower Court 
as a matter of law and is therefore subject to review for correctness by this Court. Barber v. 
Farmers Ins. Exch.. 751 P.2d 248 (Utah App. 1988). 
DETERMINATIVE RULES AND STATUTES 
Rule 56, Utah Rules of Civil Procedure: 
(c) Motion and proceedings thereon. The motion shall be served at least 10 
days before the time affixed for the hearing. The adverse party prior to the day 
of hearing may serve opposing affidavits. The judgment sought shall be 
rendered forthwith if the pleadings, depositions, answers to interrogatories, and 
admissions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law. A summary judgment, interlocutory in character, 
may be rendered on the issue of liability alone although there is a genuine 
issue as to the amount of damages. 
Utah Code Ann., § 63-30-13 (1953 as amended): 
Claim Against Political Subdivision or its Employee-time for filing notice. 
A claim against a political subdivision, or against its employee for an act or 
omission occurring during the performance of the employee's duties, within 
the scope of employment, or under color of authority, is barred unless notice 
of claim is filed with the governing body of the political subdivision according 
to the requirements of Section 63-30-11 within one year after the claim arises, 
or before the expiration of any extension of time granted under Section 63-30-
11, regardless of whether or not the function giving rise to the claim is 
characterized as governmental. 
Utah Code Ann., § 63-30-11(1) (1953 as amended): 
A claim arises when the statute of limitations that would apply if the claim 
were against a private person begins to run. 
Utah Code Ann., § 54-8(a)-7 (1953 as amended): 
Notice of Damage-Repairs. (1) If an excavator contacts or damages an 
underground facility, the excavator shall immediately notify the appropriate 
operator and proceed in a manner that is reasonably calculated to avoid further 
damage to the underground facility. (2) Upon receipt of notice, the operator 
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shall immediately examine the underground facility, and if necessary, make 
repairs. 
STATEMENT OF THE CASE 
On or about September 22,1999, Appellant/Bank One commenced an action against 
Upper Valley Utilities (hereinafter "UVU") and West Jordan City. (R. 1-10). Pursuant to 
its Complaint, Bank One sought recovery from these entities for sums which had been 
expended by Bank One to repair a sewer line which was owned by West Jordan City which 
had been damaged by drilling activities of UVU. (R. 1-10). The Complaint states causes of 
action for negligence, breach of statutory duty and unjust enrichment. 
On April 20,2000, Defendant UVU filed a Motion for Summary Judgment. (R. 246). 
The basis of UVU's Motion for Summary Judgment was that prior to commencing their 
drilling activities they had contacted Blue Stakes and requested the marking of all 
underground utilities. (R. 247). UVU further contended that the sewer line which had been 
damaged by their drilling activities was not properly marked. (R. 248). By Minute Entry 
dated May 23, 2000, (R. 336) the Court concluded that UVU had complied with the legal 
requirements for requesting the marking of underground utilities prior to commencing their 
drilling activities and that the failure to properly mark the sewer line was the fault of West 
Jordan City. The aforementioned ruling was reduced to an Order of the Court on June 28, 
2000 (R. 381). This Order has not been appealed by any party. 
West Jordan City filed a Motion for Summary Judgment on March 24,2000. (R. 70). 
The Motion for Summary Judgment of Defendant West Jordan City was predicated upon 
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Bank One's failure to serve upon West Jordan City a Notice of Claim within one year of the 
accrual of Bank One's Cause of Action. This Motion was granted by the District Court by 
Minute Entry dated May 23,2000 (R. 337), which Minute Entry was likewise reduced to an 
Order on June 28,2000. (R. 384). The District Court ruled that Bank One's Notice of Claim 
filed March 22, 2000 was untimely as Bank One's claim accrued over one year earlier. 
Bank One filed a Motion for Reconsideration which was denied by the Court on July 
7, 2000 (R. 401). The present appeal ensued. 
STATEMENT OF FACTS 
FACTS RELEVANT TO ACCRUAL OF BANK ONE'S CLAIM 
1. On February 25,1999, UVU, in anticipation of drilling activities in connection 
with the installation of fiber optic conduit in West Jordan City, contacted Blue Stakes to 
arrange marking of underground utilities on Redwood Road. (R. 232). 
2. On March 2 and 3, 1999 UVU, conducted its drilling activities on Redwood 
Road in front of a building owned and occupied by Bank One. (R. 243). 
3. At the time UVU conducted its drilling activities, marking of underground 
utilities had been completed. (R. 243). 
4. During UVU's drilling activities of March 2 or March 3,1999, UVU damaged 
the sewer line which serviced Bank One. (R. 120 and 146, 147). 
5. On or about March 15, 1999, Bank One began having difficulty with the 
operation of the toilets in its bank building. (R. 120 and 170). 
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6. On March 15, 1999 West Jordan City inspected the sewer line due to Bank 
One's report that the sewer line was clogged. (R. 120 and 170). 
7. A.Following inspection of the sewer line by West Jordan City, West Jordan 
City denied that there was any malfunction or problem with the City's sewer line. (R. 120). 
8. The sewer line is owned and operated by West Jordan City. (R. 77). 
9. On or about March 22,1999, a private contractor, at the request of Bank One, 
discovered the damage to West Jordan City's sewer line which serviced Bank One. (R. 121, 
147 and 170). 
10. On March 22, 1999, representatives of UVU and West Jordan City met with 
representatives of Bank One at the Bank One building to inspect the punctured sewer line 
and discuss the cause of the damage and the entity which should pay for repairs. (R. 121, 
147 and 170). 
11. At the meeting of March 22,1999, West Jordan City denied responsibility for 
repairing the sewer line claiming that it was not their responsibility to mark the sewer line 
in question. (R. 121 and 166). 
12. At the meeting of March 22, 1999, Upper Valley Utilities also denied 
responsibility for the damage to the sewer line and refused to repair the same. (R. 121, 141 
and 142). 
13. Due to the refusal of both West Jordan City and UVU to repair the sewer line, 
Bank One was forced to repair the sewer line in order to have the use of toilets in its business 
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place. Bank One retained a private contractor who repaired the sewer line at Bank One's 
expense on or about April 1, 1999. (R. 122). 
14. On September 27,1999, Bank One commenced the underlying action against 
Upper Valley Utilities and West Jordan City seeking recovery of the sum of $29,986.49, the 
sum paid by Bank One to repair the sewer line owned by West Jordan City and damaged by 
UVU. (R. 1 through 10). 
15. In connection with a Summary Judgment Motion subsequently filed by UVU, 
and by Minute Entry dated May 23,2000, the District Court ruled that West Jordan City had 
failed to properly mark the sewer line which failure absolved UVU of liability. (R. 336). 
16. West Jordan City also filed a Motion for Summary Judgment on March 24, 
2000. (R. 72). 
17. It is the position of West Jordan City that Bank One's cause of action accrued 
on March 15, 1999. (R. 77 and 83). 
18. West Jordan City's position in this regard is predicated upon the allegations of 
Bank One's Complaint which alleges that the City's sewer line was severed by Upper Valley 
Utilities on or about March 15, 1999. (R. 75, 76 and 77). 
19. On March 22, 2000, Bank One hand delivered a Notice of Claim to West 
Jordan City in compliance with § 63-30-13 Utah Code Ann. (R. 78). 
20. The only damages requested pursuant to Bank One's Complaint is 
compensation for sums paid by Bank One to repair the sewer line owned by West Jordan 
City. (R. 1 through 12). 
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FACTS RELEVANT TO BANK ONE'S CLAIM OF ESTOPPEL 
21. Prior to commencing its action against West Jordan City, Bank One's counsel 
contacted the West Jordan City Attorney's Office regarding their preferences with regard to 
service of process. (R. 122, 190 and 191). 
22. West Jordan City was served on October 26, 1999 (R. 44). 
23. The attorney for West Jordan City was immediately cognizant of the fact that 
a Notice of Claim was not on file and he was "literally surprised" at service of the Summons 
and Complaint. (R. 81). 
24. By way of answer, West Jordan City raised non-compliance with the Utah 
Governmental Immunity Act set forth in Utah Code Ann., § 63-30-1 et. seq. (R. 53). 
25. Having served West Jordan City in the manner instructed by the West Jordan 
City Attorney's office, Bank One propounded discovery to West Jordan City requesting 
specification of any provisions of the Governmental Immunity Act which West Jordan City 
contended had been violated by Bank One. (R. 157 and 158). 
26. West Jordan City's responses to Bank One's Interrogatories would have 
normally been due on March 7, 1999 over one week prior to the date upon which West 
Jordan City relied as the cut-off date for filing a Notice of Claim. (R. 123). 
27. Fully intending to request dismissal based upon non-delivery of a Notice of 
Complaint on or before March 15,2000, counsel for West Jordan City contacted Bank One's 
counsel on March 8, 2000, and as a professional courtesy, requested an extension through 
March 20, 2000 in which to respond to the discovery. (R. 192). 
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28. The requested extension was granted by Bank One's counsel. (R. 193). 
29. West Jordan City filed a Certificate of Service of Answers to Bank One's 
Interrogatories on or about March 24,2000 with a Mailing Certificate dated March 20,2000, 
identifying their affirmative defense of failure to serve Notice of Claim under the 
Governmental Immunity Act. West Jordan City simultaneously filed a Motion for Summary 
Judgment based upon this legal theory. (R. 72 andl58). 
30. Bank One, immediately upon receipt of the Interrogatory Answers, caused a 
Notice of Claim to be served on West Jordan City on March 22, 2000. (R. 78 and 123). 
SUMMARY OF ARGUMENT 
Utah law, specifically § 63-30-13 Utah Code Ann., requires, as a pre-requisite to suit 
against a governmental entity, the delivery of a Notice of Claim to that entity within one year 
of the date on which the cause of action accrued. Bank One served such a Notice of Claim 
on March 22, 2000.. The issue before this Court is whether that was within one year of the 
accrual of Bank One's claim against West Jordan City. 
Stated otherwise, did Bank One's claim against West Jordan City accrue on March 
15, 1999 as argued by the City or on April 1, 1999 as contended by Bank One. 
There are a few critical and clearly undisputed facts which lead to the inevitable 
conclusion that Bank One's cause of action did not accrue until April 1,1999, and therefore 
a Notice of Claim delivered on March 22, 2000 was timely. 
Bank One's Complaint alleges that a sewer line under Redwood Road in front of Bank 
One's place of business was damaged on or about March 15,1999. It is undisputed that the 
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damage was done in connection with drilling operations conducted by UVU. It is undisputed 
that the sewer line which was damaged is the property of West Jordan City. It is undisputed 
that Bank One's Complaint against West Jordan City seeks recovery for only one class of 
damages; compensation for funds expended by Bank One to repair the property of West 
Jordan City. On the date the damage was done to the property of West Jordan City, Bank 
One had no claim against the City. Property belonging to Bank One had not been damaged. 
Bank One had not suffered the damages for which it seeks recovery. 
The damage to West Jordan City's sewer was discovered on March 22,1999. On that 
date, despite a statutory duty to repair the sewer, West Jordan City refused to do so. In need 
of functioning toilets, Bank One performed the repairs on or by April 1, 1999 and incurred 
costs in the amount of $29,986.49 in the process. It is only upon performance of repairs by 
Bank One, at Bank One's expense, to the property of West Jordan City, repair of which was 
the "immediate" statutory responsibility of West Jordan City, that Bank One suffered the 
damages for which it seeks recovery. Therefore, a Notice of Claim filed on March 22,2000 
was within one year of the accrual of Bank One's cause of action and was therefore timely. 
The District Court, in granting the Motion for Summary Judgment of West Jordan City, erred 
as a matter of law in concluding that Bank One's cause of action accrued on March 15,1999, 
which ruling should be reversed as a matter of law. 
Under any circumstances, West Jordan City should be estopped from relying on the 




THE DISTRICT COURT ERRED IN CONCLUDING AS 
A MATTER OF LAW THAT PLAINTIFF'S NOTICE OF 
CLAIM FILED MARCH 22, 2000 WAS UNTIMELY 
It is undisputed that Bank One delivered a Notice of Claim to West Jordan City on 
March 22, 1999. It is also clear that it is the position of the City that this Notice of Claim 
was due no later than March 15,2000. The City clearly argues in its Memorandum that the 
"Bank One's Notice of Claim was submitted to Defendant one year and seven days after 
Bank One's claim arose." (R. 83). The City claims that Bank One's cause of action accrued 
on March 15,1999 based upon the allegation in Bank One's Complaint that the City's sewer 
line was damaged "on or about" that date. It is equally clear that this was the basis of the 
District Court's ruling in granting the Motion for Summary Judgment of West Jordan City. 
The Court's Minute. Entry reads: 
Defendant failed to file a timely Notice of Claim. March 22 was more than 
one year after the claim arose. (R. 337). 
This ruling of the District Court was in error, and that ruling and the ensuing Order 
of the District Court must be reversed. 
As a pre-requisite to filing a claim against a governmental entity, Utah law requires 
the delivery of a Notice of Claim to that governmental entity. Specifically, Section 63-30-13 
reads as follows: 
A claim against a political subdivision, or against its employee for an act or 
omission occurring during the performance of the employee's duties, within 
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the scope of employment, or under color of authority, is barred unless notice 
of claim is filed with the governing body of the political subdivision according 
to the requirements of Section 63-30-11 within one year after the claim arises, 
or before the expiration of any extension of time granted under Section 63-30-
11, regardless of whether or not the function giving rise to the claim is 
characterized as governmental. 
As it is undisputed that Bank One served the required Notice on March 22, 2000, it 
is essential for this tribunal to determine the date on which Bank One's cause of action arose. 
The Governmental Immunity Act provides clarification as to when a cause of action "arises" 
for purposes of that Act. Clarification appears in § 63-30-11(1) which provides "A claim 
arises when the statute of limitations would apply if the claim were against a private person 
begins to run."1 The Utah Supreme Court has consistently held that "limitation periods begin 
to run when a cause of action has accrued, which occurs upon the happening of the last event 
necessary to complete the cause of action." Day v. State by and Through Utah Dept. of 
Public Safety., 882 P.2d 1150, 1153 (Utah 1994). "Stated differently, the Statute of 
limitations will not apply until all elements necessary to bring the action are present." 
Johnson v. State, 945 P.2d 673, 675 (Utah 1997). "However, the law does not recognize an 
inchoate wrong, and therefore, until there is 'actual loss or damage resulting to the interest 
of another, a claim for negligence is not actionable.'" Seale v. Gowans., 923 P.2d 1361,1364 
1
 It is admitted in this case that Bank One filed its Complaint prior to serving its 
Notice of Claim. However, the Utah Supreme Court has ruled that the filing of a Complaint 
before sending the required Notice is not fatal to the claims stated. If the Notice is delivered 
after the filing of the Complaint, a Plaintiff may amend the Complaint to include allegations 
of compliance with the Governmental Immunity Act and proceed after the 90 day waiting 
period which is required under the Governmental Immunity Act. Johnson v. Utah State 
Retirement Office., 621 P.2d 1234 (Utah 1980). 
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(Utah 1996) (quoting Gideon v. Johns-Manvill Sales Corp.. 761 F.2d 1129, 1136 (5th Cir. 
1985) [emphasis added]. As a result, even though there exists a possibility, even a 
probability of future harm, it is not enough to sustain a claim, and a Plaintiff must wait until 
some harm manifests itself. Id., (quoting Prosser & Keeton on Torts., § 30 at 165 (5th ed. 
1984)). "Until a plaintiff suffers actual harm or damages, the limitations period will not 
accrue." Id. 
At this point it is critical to keep in mind the nature of the claim brought by Bank One. 
While Bank One suffered problems with the operation of its toilets earlier during the month 
of March, 1999, Bank One did not bring a claim for any alleged damages resulting from this 
inconvenience or potential business interruption. Bank One brought a claim against West 
Jordan City for one and only one class of damages. Bank One brought a claim for the costs 
incurred by Bank One in repairing a sewer line owned by West Jordan City, which sewer 
line had been damaged by a third party. 
Bank One's complaint alleges that the damage to the sewer occurred on or about 
March 15,1999. On or about that date UVU, while conducting drilling activities, damaged 
West Jordan City's sewer line. On that date the only damaged party was West Jordan City. 
On that date, Bank One had no right to pursue a claim against West Jordan City as Bank One 
had not yet suffered the damages for which it would ultimately bring suit. 
Utah law provides that it is the responsibility of West Jordan City to repair the sewer 
line. This duty appears in Utah Code Ann. § 54-8(a)-7, (1953 as amended) which reads as 
follows: 
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(1) If an excavator contacts or damages an underground facility, the excavator 
shall immediately notify the appropriate operator and proceed in a manner that 
is reasonably calculated to avoid further damage to the underground facility. 
(2) Upon receipt of notice, the operator shall immediately examine the 
underground facility and if necessary, make repairs. (Emphasis added.) 
Therefore, under Utah law, West Jordan City had a duty to inspect the sewer line after 
it was damaged by UVU and repair that damage. 
The undisputed facts in this case indicate that on or about March 15,1999, Bank One 
advised West Jordan City that there was a problem with the sewer line. West Jordan City 
apparently inspected and came to the conclusion and informed Bank One of their conclusion 
that the City's sewer line was functioning properly. 
Thereafter, on March 22, 1999, and while Bank One was continuing to experience 
great difficulties with its bathrooms, Bank One conducted further investigation and actually 
excavated the damaged portion of the sewer line in Redwood Road. Upon excavating the 
damaged sewer line, Bank One notified representatives of both UVU, the excavator, and 
West Jordan City, the owner. Both entities sent representatives to the scene who inspected 
the damage. However, rather than "immediately" repairing the damage as was the statutory 
duty of the City, the City chose to deny responsibility for repairs and argue that UVU was 
responsible. Naturally, UVU refused to repair the City's sewer line arguing that it was the 
responsibility of West Jordan City. The two potentially responsible parties were arguing 
among themselves, and Bank One continued to try to conduct business without functioning 
toilets in its office building. 
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At this point, West Jordan City is in violation of its statutory duty under § 54-8(a)-7 
to "immediately . . . . if necessary, make repairs." 
After operating without functioning toilets in its bathrooms for another week, Bank 
One hired a private contractor to completely excavate and replace the damaged sewer line. 
Bank One's contractor refilled the excavation trench and re-paved the appropriate portions 
of Redwood Road in order to restore its own bathroom facilities. In so doing, Bank One was 
replacing and repairing a sewer line that it did not own or operate. It was repairing and 
replacing damaged property which belonged to West Jordan City. Upon completion of those 
repairs on or about April 1, 1999, Bank One was liable to its contractor for the sum of 
$29,986.49. Bank One honored its contract, paid its contractor and proceeded to attempt to 
collect from West Jordan City funds that Bank One had expended repairing the property of 
the City, which it was the statutory duty of West Jordan City to repair and maintain. At this 
point and only at this point did Bank One suffer the damages for which it seeks recovery in 
the underlying suit. 
The case of Seale v. Gowans, cited previously, stands for the proposition that a cause 
of action may not be brought for an "inchoate wrong". Seale v. Gowans, 923 P.2d 1561, 
1364. Prior to Bank One's repair of the sewer line, which belong to West Jordan City, any 
wrong which had been done to Bank One was "inchoate". Perhaps as early as February of 
1999, West Jordan City conducted itself negligently in failing to properly mark sewer lines 
in an area where the City had been advised excavation would be conducted. It is also equally 
possible that West Jordan City was in violation of its statutory duties when it did not 
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promptly inspect and repair damage which had been done to the City's own sewer line when 
the problems were brought to its attention by Bank One. However, the City's negligence, 
and breach of statutory duty to mark sewer lines and promptly inspect and repair sewer lines, 
did not immediately result in the damage for which Bank One seeks recovery. 
In the Memorandum of West Jordan City filed in support of its Motion for Summary 
Judgment, the City argues as follows: 
Defendant submits that the injury which occurred on March 15,1999, the date 
upon which Upper Valley Utilities injured property by severing the sewer line, 
could not possibly be characterized as an "inchoate wrong". Rather, this is a 
specific injury to property which in itself gives rise to a claim of injury. 
The Defendant's position may be accurate in that it was a specific injury to property 
which gave rise to a claim for injury. However, the damage was caused by Upper Valley 
Utilities, and the damage was caused to property owned by West Jordan City. On that date 
West Jordan City, if it had been aware of the damage, had every right to proceed against 
Upper Valley Utilities for its damages. The damages for which Bank One brought suit 
against West Jordan City were not suffered until the City refused to repair its sewer line, after 
the problem was conclusively brought to its attention on March 22,1999 and when Bank One 
incurred the repair costs itself on April 1,1999 in order that it might continue to do business 
with the benefit of functioning bathrooms. 
Prior to April 1, 1999 West Jordan City may certainly have committed acts of 
negligence and failed to carry out its statutory duties. However, the damages for which Bank 
One seeks recovery were not incurred until those duties were carried out by Bank One at its 
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own expense. A breach of a duty does not give rise to a cause of action in favor of any 
person, unless and until it results in damages. 
Bank One did not have recoverable damages until April 1, 1999. Therefore, Bank 
One's cause of action for those damages did not accrue until said date. Therefore, the one 
year period within which Bank One needed to file a Notice of Claim on the governmental 
entity did not expire until April 1, 2000. The Notice of Claim was undisputedly served on 
West Jordan City on March 22, 2000. Therefore, the Notice of Claim was timely. 
POINT II 
WEST JORDAN CITY SHOULD BE ESTOPPED FROM 
RAISING FAILURE TO FILE NOTICE OF CLAIM 
UNDER THE UTAH GOVERNMENTAL IMMUNITY 
ACT BASED UPON ITS OWN CONDUCT 
The United States District Court for Utah has held that a city can be estopped from 
claiming non-compliance with the Utah Governmental Immunity Act when the city misled 
a plaintiff in such a manner as to induce failure to comply with the act. Johnson v. City of 
Bountiful.. 996 F.Supp 1100 (D. Utah 1998). The Utah Supreme Court has also held that a 
governmental entity can be estopped from claiming non-compliance with the Utah 
Governmental Immunity Act based upon inducing the party "to refrain from using such 
means or taking such action as lay in his power, by which he might have retrieved his 
position and saved himself from loss." Rice v. Granite School District, 456 P.2d 159, 162 
(Utah 1969). 
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In this case, Bank One's counsel extended the courtesy of contacting the West Jordan 
City attorney's office prior to commencing the action. Bank One's counsel was cognizant 
of the fact that compliance with the procedural requirements of the Governmental Immunity 
Act often resulted in demands, notices of claims and complaints being delayed in government 
bureaucracy and not reaching the desks of the attorneys who would be responsible for 
responding to them in a timely manner. As a result, and as a professional courtesy, Bank 
One's counsel contacted the West Jordan City Attorney's office to inquire as to their 
preferences with regard to the procedural requirements. Bank One's counsel was directed 
to serve the City Recorder directly and in the reasonable belief that West Jordan City was 
waiving the strict procedural requirements of the Act, complied with the request. 
Apparently the City Attorney's office fully intended to rely on the Notice of Claim 
requirements of the Act and intended to do so from the very beginning. This is made clear 
in the Defendant's Memorandum in support of its Motion for Summary Judgment in which 
the Defendant expresses its bewilderment at being served with the Complaint without having 
previously been served with a Notice of Claim. (R. 81). West Jordan City then filed an 
Answer raising the affirmative defense of non-compliance with the Governmental Immunity 
Act (R. 53). 
Bank One's counsel, naturally surprised that procedural defenses were being raised 
when Bank One's counsel reasonably believed that procedural requirements had been 
waived, propounded discovery to West Jordan City inquiring as to the specific nature of the 
procedural shortcoming on which the City was relying. Normally, answers to Bank One's 
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discovery would have been due on March 7, 2000. Had the West Jordan City Attorney's 
office complied with those discovery requests in a timely manner, Bank One would have 
been in a position to take "such actions as lay in his power, by which he might have retrieved 
his position and saved himself from loss." Id. Moreover, fully intending to rely on the lack 
of Notice of Claim, the West Jordan City Attorney's office requested a second professional 
courtesy, a voluntary extension of time within which to respond to the discovery. The 
extension was requested on March 8,2000. Believing the one year limitation on Bank One's 
opportunity to file a Notice of Claim to be expiring on March 15,2000, the West Jordan City 
Attorney's office requested and obtained, as a professional courtesy, an extension through 
March 20, 2000. Once past the date they believed relevant (March 15, 2000), the West 
Jordan City Attorney's office plainly and clearly revealed their intent to rely on the Notice 
of Claim requirements of the Governmental Immunity Act and simultaneously filed their 
Motion for Summary Judgment. This conduct on the part of West Jordan City should not be 
countenanced by this Court. 
A similar factual scenario arose in the case of Hill v. Middletown Bd. of Ed.. 443 
A.2d 225 (N.J. Super A.D. 1982). In the Hill case, the New Jersey Superior Court held that 
a school district was estopped from raising failure to file a Notice of Claim under the New 
Jersey Tort Claims Act. In this case the district did not specifically plead the failure to 
comply with the notice requirement in its answer and waited over two and a half years to 
bring its motion for summary judgment. The plaintiffs in that case would have had ample 
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opportunity to file a notice of claim if the school district had specifically pled the notice 
defense or acted promptly in bringing its motion. Id. at 228. 
The facts of the present case are even more egregious. Not only did West Jordan City 
deliberately wait until after the date on which they believed the limitations period to expire, 
West Jordan City intentionally sought delay and played upon the ruse of "professional 
courtesy" to request the extension which the City believed made it impossible for Bank One 
to cure its defect. If this Court were to factor out the 13-day extension requested by 
Defendant West Jordan City, from the one-year period in which Bank One should have filed 
a Notice of Claim, then the claims bar would not have run until March 28, 2000, at the 
earliest. This would make Bank One's Notice of Claim filed on March 22, 2000 timely. 
Based upon the foregoing, and even if this Court is persuaded that Bank One's 
damages occurred on March 15,1999, West Jordan City should be estopped from relying on 
the claims bar of the Governmental Immunity Act. Bank One should have had until March 
28,2000, in order to factor out of the time computation, the extension surreptitious obtained 
by the West Jordan City attorney's office to file its Notice of Claim. Again, this would 
render Bank One's Notice of Claim filed on March 22, 2000 timely. 
CONCLUSION 
Bank One had one year from the date its cause of action accrued in which to file a 
Notice of Claim. It is clear and undisputed that Bank One is seeking recovery for monies its 
expended to repair property which was owned by and operated by West Jordan City. 
Damage may have been done to that property at an earlier date. However, on the date the 
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damage occurred, the only party who had been damaged and who had a cause of action was 
West Jordan City which had a claim against Upper Valley Utilities. The damage, which 
Bank One seeks to recover, are the costs incurred in repairing the property belonging to West 
Jordan City. Those damages were not incurred until the sewer line belonging to West Jordan 
City was repaired. This repair was done on or about April 1,1999. Therefore, the one-year 
limitation on filing a Notice of Claim did not expire until April 1,2000. Bank One's Notice 
of Claim filed on March 22,2000 was timely. The ruling of the District Court to the contrary 
must be reserved. 
In the alternative, if this Court is persuaded that Bank One's caiuse of action accrued 
on or about March 15,1999, the date on which Upper Valley Utilities damaged West Jordan 
City's sewer line, West Jordan City should still be estopped from relying on the claim bar. 
The claim bar date should be extended until March 28, 2000, in order to factor out from the 
one-year computation the extension surreptitiously obtained by West Jordan City in its 
efforts to deliberately mislead Bank One and leave Bank One in a position where it could not 
proceed with its claim against West Jordan City. Bank One requests that the Order of the 
trial court be reversed, that this Court find that Bank One's Notice of Claim was timely filed 
and proper and that Bank One has a cause of action against West Jordan City. 
DATED this c^ day of July, 2001. 
RICHER, SWAN & OVERHOLT, P.C. 
B y ^ 
Mark E. Medcalf / 
Attorney for Appellant Bank One, N.A. 
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